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THE  STATE BAR OF CALIFO RNIA

COMMISSION FOR THE REVISION OF

THE RULES OF PROFESSIONAL CONDUCT

MEETING SUMMARY - OPEN SESSION

Friday, July 11, 2003

(9:30 am - 4:55 pm)

VIDEO-CONFERENCE MEETING

SF–State Bar Office

180 H oward  Street, R oom  8-B

San Francisco, CA 94105

LA–State Bar Office

1149 So. Hill Street, Room 723

Los Angeles, CA 90015

 

MEMBERS PRESENT:  Harry Sondheim (Chair); Karen Betzner; Linda Foy; Ed George; Stanley

Lam port;  Raul Martinez; Kurt Melchior; Ellen Peck; Jerry Sapiro; Mark Tuft; Pau l Vapnek and

Tony Voogd.

MEMBERS  NOT PRESE NT: JoElla Julien; and Hon. Ignazio Ruvolo.

ALSO PRESENT:  Jona than  Bishop (S tate Ba r staff); Ra ndall D ifuntorum  (State B ar staff);

Diane Karpman (Beverly Hills Bar Associatio n Liais on); Lauren McCurd y (State  Bar s taff); Kevin

Mohr (Commission Consultant); Gerald Phillips; Toby Rothchild (Access to Justice Commission

Liaison ); Ira Spiro (S tate Ba r ADR  Com mittee L iaison); and Ma ry Yen (Sta te Bar s taff).

I. APPROVAL OF OPEN SESSION ACTION SUMMARY FROM MAY 2, 2003 MEETING

The open ses sion s umm ary was app roved , as am ended.  (See a ttache d co py of revised

sum mary.)

II. REM ARKS OF  CHAIR

A. Chair’s R eport

The Cha ir repo rted that a me eting with representatives of the ABA Joint

Committee on Regulation has been scheduled for Friday, August 8, 2003.  The

meeting coincides with the ABA Annual Meeting in San Francisco taking place

that same week.  In addition to the Chair, the C ommission  will be  represented  by:

Mr. Tuft; Mr. Vapnek; Mr. Mohr; and Mr. Difuntorum.



July 11, 2003 Open  Session Meeting Su mmary Page 2 of  13

 The Cha ir thanked those members who exchanged e-mails following distribution

of the agenda.  The  Cha ir indica ted that those m emb ers would b e permitted  to

speak twice on any issue but that members who did not send an e-mail would be

given on ly one  opportun ity.

B. Staff’s Rep ort

Staff reported on the status of AB 1101 (Steinberg), a bill supported by the S tate

Bar Board of Governors.  If enacted, the bill would establish an exception to an

attorney’s statu tory du ty of confidentiality permitting disclosures to prevent

criminal acts of death or serious bodily harm.  Staff indicated that the author has

amended the bill to provide for the appointment of a special task force to develop

a supporting rule of professional conduct.  The task force would be appointed by

the State B ar President in con sultatio n with th e Suprem e Co urt and would

include representatives from both the Commission and COPRAC.

Staff informed the Commission about a new State Bar travel program.  The

program effectively places a cap on travel expense reimbursements that exceed

the government rate  available wh en a rrangeme nts are ma de th rough the  State

Bar  trave l age ncy.

Staff also reminded members to submit reimbursement requests in time to meet

the 60-day deadline.  Faxes followed by mailed originals are acceptable.

Requests not received by the 60-day deadline likely will not be reimbursed.

III. MATTERS FOR ACTION

A. Consideration of a “Practice of Law” Definition

Ms. Peck presented her June 29 , 2003 me mora ndum rep orting  on a lterna tives

for action on the proposal to develop a definition of the “practice of law.”  As set

forth  in this memorandum, the alternatives offered for consideration were: (1) do

not attem pt any defin ition because the task is impossible; (2) draft a definition

that generally incorporates by reference the definition present in existing law

(judicial decisio ns, rules  of cou rt, statutes); (3 ) draft a definition using language

that close ly tracks  wha t is said  in Ca lifornia case law; and (4) draft a definition

that utilizes a “presumption model” similar to the advertising standards pursuant

to RPC 1-400 and the trust account record-keeping s tandards pursuant to RPC

4-100.  Among  the points ra ised d uring  the d iscus sion o f Ms. P eck’s  repo rt were

the following:

(1) No definition shou ld be a ttemp ted as suc h an  effort w ould b e exc eed ingly

difficu lt and  com plex a nd like ly would  resu lt in a definition that would be

challenged by the many interested stakeholders who have divergent, if not

antagonistic, substantive and policy positions on the content of a definition.
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(2) The Commiss ion sh ould n ot give  up on its ef fort to s trateg ize an  approach to

defining the p ractice  of law  beca use a ll possible options have not yet been

thoroughly explored.

(3) Consideration should be given to drafting a comprehensive rule discussion

section that would not define the practice of law but, instead, would provide

thorough citations and illustrations that provide guidance on existing law.

(4) The absence of a definition has not been an insurmountable obs tacle to

disciplinary actions against lawyers.

(5) The D.C. definition should be reviewed to see if that definition offers any

viable alternatives.

(6) No defin ition sh ould b e attem pted  beca use a ny dra ft wou ld be c ontextual.  A

definition that is not bound by con text wou ld be p roblematic  as it wo uld be  both

over and under inclusive.  There is no harm in leaving a concept undefined when

an understanding  of tha t conc ept is d ependent on  a spe cific co ntext.  “Clien t” and

“adverse interest” are key terms that are not defined in the rules because these

conc epts  are best interpreted when considered in a specific context.  Likewise,

the concept of the practice of law should not be regarded as needing a definition.

Instead, consideration should be given to updating the discussion section

guidance already present in the rules.

(7) The business of defining the practice of law is not appropriate for the

Commission or the State Bar because philosophically that results in a situation

where  monopolists are setting the parameters of a monopoly.  Instead, the

Commission should recommend that the Board submit a recommendation to  the

legisla ture encou raging the  legisla ture to  take a ction.     

(8) Con stitution ally, it is the  judicia l branch an d no t the leg islature that possesses

inherent plenary power over the practice of law in California.  Notwithstanding

codified statute s proh ibiting u nau thorized practice o f law, the de finition o f ‘wha t is

the practice of law’ is a matter for the judicial branch.

(9) If the rules had a guidance section or reporters’ notes, then that might be the

best place for a definition.

(10) By saying tha t the practice  of law  is wha t is set forth in existing law, then the

reference to existing “law” would be broad enough to encompass law made by

the judiciary, the legislature and even the executive branch.

Following discussion, it was the consensus  of the Co mmission that the co drafters

shou ld proceed to d raft rule discussion section language providing guidance on

the meaning of the term “practice of law” using case citations and statements of

holdings withou t emb ellishm ent.  T he C hair asked  all members to review

alternative no. 4 in Ms. Peck’s June 29th memorandum and to provide input to the

codrafters.  It was understood that the codrafters assignment includes the task of

recommending which rule(s) would be the appropriate place for the new

discussion section language.
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B. Consideration of Rule 1-120X.  New Rule Proposal Arising from Discussion

of Rule 1-120 re Incorporating Case Law and B&P Code Provisions 

Mr. Vapnek presented his June 30, 2003 memorandum reporting  on the  history

of the Commission’s con sideration of p roposed n ew ru le 1-120X and  setting  forth

a curren t draft.  The memorandum also included the text of MR 8.4.  On behalf of

the codrafters , Mr. Va pnek sou ght general inpu t on fu rther d rafting .  Among the

points raised during the discussion were the following:

(1) The  conc ept o f moral turp itude is arcane and out-dated.  Including moral

turpitude in a rule of ethics would go against the majority position throughout the

states . 

(2) Using the term moral turpitude is inconsistent with the principle that a

disciplina ry rule sh ould s tate cle arly and  spec ifically the  cond uct wh ich is

prohibited.

(3)  At most, perhaps moral turpitude could be included in the discussion section

to a ru le in the  form of a c ross refere nce to  Bus . & Pro f. Cod e §6106 .  

(4) Only 2 states retain moral turpitude in their rules.  Five states have the ABA

Model Cod e wh ich inc ludes  mora l turpitud e.  All oth er states do not include moral

turpitude in the text of their rules.

(5) Includ ing m oral tu rpitude  in the te xt of this proposed new rule serves as a

basis  for recommending that following approval of the new rule by the Supreme

Cou rt, the Board of Governors sh ould lobby the  legislature to de lete Bus. &  Prof.

Code §6106.

At this point in the discussion, the Commission considered a recommendation

that mora l turpitud e no t be includ ed in th e next draf t of pro pose d new rule

1-120X.  The Chair took a consensus vote which showed that the majority of

mem bers  believed that mo ral turp itude s hou ld not b e inclu ded  in the n ext dra ft.  

Nex t, the Chair took consensus votes on each of the subparts of MR 8.4 as

follows.  

MR 8.4(a) [re attempted violations] - the consensus was to leave this provision

blank, possibly reserved for bringing in the relevant part of th e Co mm ission ’s

tentatively approved proposed amended RPC 1-120.

MR 8.4(b ) [re commission  of a c riminal ac t] - by a v ote o f 7 yes, 3 no and 1

abstention, it was decided that the concept of this subpart should be included in

the next draft of rule 1-120X.
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MR 8.4(c) [re dishonest con duct] -  by a vo te of 7  yes, 3 n o and 1 absten tion, it

was decided that the concept of this subpart should be included in th e next draft

of rule 1-120X.

MR 8.4(d) [re conduct prejudicial to th e adm inistration of justice] - by a vo te of 6

yes and 5 no, it was decided that the concept of this subpart should be included

in the next draft of rule 1-120X.

MR 8.4(e ) [re imp rope r influence o n a govern men t agen cy] - by a vote  of 6 yes, 4

no and 1 abstention, it was decided that the concept of this subpart should be

included in the next draft of rule 1-120X.

MR 8.4(f) [re assisting judicial misconduct] - by a vote of 9 yes, 1 no and 1

abstention, it was decid ed that the c once pt of th is sub part shou ld be in clude d in

the next draft of rule 1-120X.

The Chair assigned the codrafters  to prepare  a red rafted  rule in a ccord ance  with

the above discussion.

{Intended Hard Page Break}
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C. Consideration of Proposed New Rule re “Recording Time”

Mr. Voogd p resented his June 23, 2003 memorandum recommending a revised

draft of a p roposed n ew ru le on “ recording  time.”  A s the set forth in the

memorandum, the proposed new rule would be as follows:

“Rule ____.  Recording Time.

A member shall maintain accurate records of time expended on legal services for
a client where the member's fee is based in upon the time expended by the
member.  Such records shall briefly describe the services provided and shall be
founded upon written or electronic notations made at or about the time of the
expenditure.  Copies of such records shall be provided to the client promptly
upon request and shall be maintained for a period of five years.”

In addition to Mr. Voogd’s memorandum, members were directed to Ms . Peck’s

June 29, 2003 memorandum offering placement alternatives for rule language

addressing “record ing time .”  The a lternatives  were: (1) a new paragraph (C ) in

RPC 4-200; (2) a new standard to RPC 4-200 creating a  presumptive violation of

the rule; (3) a recommendation that the Board refer the matter to the State Bar

Committee on Mandatory Fee Arbitra tion fo r considera tion of  an amen dme nt to

Bus. & Prof. Code §6148; (4) a recommendation that the Board refer the matter

to the Judicial Council for consideration of an amendment to the California Rules

of Court Standards for Judicial Administration; and (5) placement in a new

“guidance” sectio n to the  RPC ’s.  The Chair asked for a general discussion of

whe ther the concept of the proposed new rule should be pursued.  Among the

points raised during the discussion were the following:

(1) Although the ABA report and other agenda materials make a compelling case

for lawyer a ccou ntab ility issues in billing pra ctices, it is still not clear whether the

promulgation of a new RPC is the appropriate response to these issues.

(2) As a topic, billing procedures seems to fall into the category of law office

management rather ethics.

(3) Assuming this would not be a stand alone rule, including this concept as an

unco nscio nab ility factor under RPC 4-2 00 o r as d iscus sion te xt to tha t rule still

seems to be out o f place.  Th e concept proba bly belongs in  the Bus . & Prof.

Code as part of the written fee agreement statute.

(4) In one sense, this issue is analogous to the question of ‘how long to keep

closed client files’ because both are real world concerns in the practice of law

that do not present an immediate satisfactory answer as a rule of professional

conduct proposition.

(5) The anecdotal and other evidence of abuse should be taken as a given but

implementation of a disciplinary standard as a remedy is a serious policy

question.
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(6) Bus. & Prof. C ode  §6148 addresses  muc h of th is con cern  and  any ne w rule

text should not be redundant of existing law.

(7) Billing fraud should be the target not billing practices.

(8) Billing fraud is covered  by mo ral turp itude a nd cr imina l sanc tions b ut clien ts

are in need o f pro tectio n agains t lazy and non-existent billing records.  Absent

clear and  prec ise billing state men ts and  records, how would a client know that

they have been defrauded?

(9) An e thical o bligation to generate and maintain billing statements is an

appropria te topic for the rules because the concept is similar to the fiduciary trust

acco unt record -keeping s tandards  already present in  RPC  4-100. 

(10) The PCLM case includes the proposition that billing records can be created

after th e fac t.

(11) From the public’s perspective, it should not be a bid deal to expect

contemporaneous billing records from a professional service provider who

charges by the hour.  If contractors can provide a d aily invoice th en lawyers

shou ld be a ble to d o so a s we ll.

(12) The  common  practice  of doc ume nting billab le hou rs to sup port cou rt

awarded fees is distinguishable from the instant issue because an across-the-

board  new rule on billing  prac tices w ould in trude  into the  contractua l relation ship

negotiated  between  nearly every a ttorney and c lient.

(13) In the  legal services arena time records ordinarily are for the benefit of third-

party payors rather than indigent clients.

(14) Estimated hours and rounded hours offend the general fiduciary duty of a

lawyer to prefer a client’s best interest over that of the lawyer’s.

(15) From the perspective of State Bar prosecutorial disc retion, billing is sues  are

matters  that may be diverte d to fee arb itration o r othe r civil rem edies ; however, if

RPC 4-200 is changed from unconscionable to unreasona ble fees the n this c ould

chan ge. 

(16) As a  proh ibition, u ncon scion ability and RPC 4-20 0 are  trigge red b y a

com plete failure  in the b illing rela tionsh ip betw een  lawyer a nd clie nt.  Th is is

different from a standard intended as a general business practice guideline.  Put

another way, although charging an unreasonable fee can and should taint

enforceability, it should not necessarily implicate discipline.

Following discussion, a consensus vote revealed that the Commission supported the

concept of a “recording time” standard  as a n ew comp onent to be  place d som ewhere in

the rules (ru le text, discussion  text, or Bo ard ad opted  standard).  Th e cod rafters were

asked to prepare a further draft and recommendation in accordance with the p oints

raised in  the disc ussion . Mr. Melchior was added as  a new  codra fter.
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D. Consideration of Rules: 1-300 (Unauthorized Practice of Law); 1-310

(Forming a Partnership With a Non-Lawyer); 1-320 (Financ ial Arrang eme nts

With N on-La wye rs); and 1-60 0 (Leg al Serv ice Pro gram s)   

The Commission reviewed consensus positions reached at the prior meetings,

including the consensus to retain the concepts of RPC 1-300(A) and (B) and

RPC 1-310.

Based on the summary of prior consensus positions, the Commission considered

a recommendation to retain the concep t of RP C 1-3 20(A ).  By a conse nsus  vote

of 9 yes, 0 no, and 2 abstentions, the Commission agreed to retain the concept

of RP C 1-32 0(A).

The Commission considered a recommendation to postpone action on RPC

1-320(B) and (C) until the discussion of RPC 1-400.  There was no o pposition to

this recommendation.

The subcommittee sought Commission input on whether the concepts in MR

5.4(c) and (d) should be regarded as within the sc ope  of the  subc omm ittee’s

work on ‘professional independence rules.’  It was o bserved th at MR  5.4(c ) is

analogous to RPC 1-320(B ) and  that MR 5.4 (d) is analog ous to  RPC  3-310(F).  It

was the consensus of the Commission that the subcommittee should address

both  concep ts with the proviso that the concept of MR 5.4(c) should be

coordinated with any discussion of that concept under RPC 1-400.

The subcommittee sought Commission input on whether a possible ‘professional

independence rule’ should be formatted as a separate rule similar to the general

structure  of MR 5.4.  By a con sens us vo te of 9  yes, 1 n o, and 1 absten tion, the

Com miss ion ag reed  to pursue  that fo rmat.

It was  noted tha t MR 5 .4 reflects the  fact that the  ABA  Model Ru les co ntain

conc epts  that ex ist in California statutes and other authorities other than the

Rules of Professional Conduct.  The Chair asked staff to remind the Commission,

once it has gone th rough all of  the ru les, to c onsid er develop men t of a specif ic

recommendation that the Board consider advocating for legislative action to

delete concepts present in statutes that the Commission is adding to the rules.

The subcommittee sought Commission input on whether MR 5.7 should be

regarded as within  the sco pe of th e subcommittee’s w ork on  ‘profess ional

independence rules.’  There was no opposition to the subcommittee making the

decision as to whether to include MR 5.7 in its work.

In accordance with the Commission’s discussion, the Chair assigned the

subcommittee to develop a report and proposed rule amendment for the next

meeting.
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E. Consideration of Rule 1 -311.  Em ployme nt of Disb arred, S uspended,

Resigned, or Involuntarily Inactive Member

Mr. Voogd presented his June 26, 2003 memorandum setting forth a proposed

amended RPC  1-311 as follows:

“Rule  1-311. Employment of Disbarred, Suspended, Resigned, or Involuntarily Inactive

Mem ber.

(A) For purposes of this rule:

(1) "Em ploy"  mea ns to e ngag e the s ervice s of an other , includin g employees, agents,

independent contrac tors and  consu ltants, rega rdless o f wheth er any co mpe nsation  is

paid;

(2) "Involun tarily inactive member" means a m ember who is ineligible to practice law

as a result of action taken pursuant to Business and Professions Code sections 6007,

6203(d )(1), or California Rule of Court 958(d) and

(3) "Resigned mem ber" m eans a  mem ber wh o has re signed fro m the S tate Bar  while

disciplinary charges are pending.

(B) A member shall not employ, associate professionally with, or aid a person the member

knows or reas onab ly should  know  is a disb arred, su spend ed, resig ned, or involuntarily inactive

mem ber to  perfo rm the  follow ing on  beha lf of the  mem ber's c lient:

(1) Ren der le gal co nsulta tion or  advic e to the  client; 

(2) Appear on beha lf of a cl ient in any hearing or proceeding or before any judicial

officer, arbitrator, mediator, court, public agency, referee, magistrate, commissioner, or

hear ing of ficer; 

(3) App ear a s a rep resen tative o f the clie nt at a d epos ition or  other  disco very m atter; 

(4) Negotiate or transact any matter for or on behalf of the client with third parties;

(5) Receive , disburse or o therwise ha ndle the clien t's funds; or 

(6) Engage in act iv i ties which consti tute the pract ice of law.

(C) A member may employ, associate professionally with, or aid a disbarred, suspended,

resigned, or  involuntarily inactive member to perform research, drafting or clerical activities,

includ ing bu t not lim ited to: 

(1) Legal work  of a p repa ratory n ature , such  as leg al rese arch, th e ass emb lage  of da ta

and other  nece ssary in form ation, d rafting  of ple adin gs, br iefs, and other similar

docu men ts; 

(2) Direct communication with the cl ient or third parties regarding matters such as

scheduling, bi l ling, updates, confirmation of receipt or sending of correspondence and

messa ges; or 

(3) Accompanying an activ e me mbe r in attend ing a d epositio n or other discov ery

matter for the  limited  purp ose o f prov iding  clerica l assis tance  to the act ive member who

will ap pear  as the  repre senta tive of th e clien t.  

(D) Prior to or a t the time  of em ploying a  person  the me mbe r know s or rea sonab ly should

know is a disbarred, suspended, resigned, or involuntarily inactive member, the member shall

serve upon  the State  Bar writte n notic e of the employment, including a full description of such

perso n's  curren t bar statu s.  The w ritten notice  shall als o list the ac tivities proh ibited in

paragraph (B) and state that the disbarred, suspended, resigned, or involuntarily inactive

member will not perfo rm such  activitie s.  The information contained in such notices shall be

avail able  to the pu blic.  The member shall serve similar written notice upon each client o n

whose  spec ific ma tter suc h per son w ill work , prior to  or at th e t ime of  employing  such  perso n to

work  on the client's specif ic ma tter.  The  mem ber sh all ob tain pr oof o f servic e of th e clien t's
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wri t ten notice and shall retain such proof and a true and correct copy of the client 's written

notice  for two  years f ollow ing ter mina tion of  the m emb er's em ploym ent w ith the c lient.

(E) A mem ber m ay, with out clie nt o r  State Bar notif ication, employ a disbarred, suspended,

resigned, or involuntarily inac tive mem ber who se sole fun ction is to perform  of f ice physical

plant or equipment maintenance, courier or delivery services, catering, reception, typing or

transc ription , or oth er sim ilar sup port a ctivities .  

(F) Upon termination o f the disbarre d, suspen ded, resign ed, or involun tarily inactive mem ber,

the  member shall promptly serve upon the State Bar written notice of the termination.

Discussion:

For discussion of the activities that constitute the practice of law, see Farn ham  v. S tate Bar (1976) 17

Cal.3d 605 [1 31 C al.Rp tr. 611 ]; Bluestein v. State Bar (1974) 13 Cal.3d 162 [118 C al.Rptr. 1 75];

Baron v. City of Los Angeles (1970) 2 Ca l.3d 53 5 [86 C al.Rp tr. 673 ]; Crawford v. State Bar (1960) 54

Cal.2 d 659 [7  Cal.R ptr. 74 6]; People v. Merchants Protective Corporation (1922) 189 Cal. 531, 535

[209 P. 36 3]; People v. Landlords Professional Services (1989) 215 Cal.App.3d 1599 [264 C al.R ptr.

548]; and People v. Sipper (194 3) 61  Cal.A pp.2d  Sup p. 844  [142 P .2d 96 0].)

Paragraph (D) is not intend ed to preve nt or discoura ge a m embe r from ful ly discussing with the cl ient

the activit ies that will be performed by the disbarred, suspended, resigned, or involuntarily inactive

member on the c lient's ma tter.  If a me mbe r's client is a n orga nization, th en the w ritten notic e required

by paragraph (D) shall be served upon the highest authorized off icer, employee, or constituent

overs eein g the p articula r eng agem ent. (S ee ru le 3-6 00 [or gani zation  as clie nt].)

Nothing in rule 1-311  shall be de emed  to limit or preclude any activity engaged in pursuant to rules

983 [counsel pro hac vice], 983.1 appearances by mil i tary counsel], 983.2 [cert if ied law students], and

988 [registered foreign legal consultant] of the California Rules of Court, or any local rule of a federa l

district court concerning admission pro hac vice.“

The Commission considered a recommendation to add the word “unauthorized”

before  the phrase “practice of law” in subparagraph (B)(6).  The arguments in favor

of this change included the following: (1) RPC 1-300(A) uses the phrase

“unauthorized practice of law” and RPC 1-311 should be consistent; (2) absent the

inclusion of the w ord “un autho rized,” RP C 1-311 co uld be interpreted to be over

broad and in direct conflict with other state and federal law authorizing practice of

law activities  (includ ing representa tion be fore trib una ls) by persons who are not

mem bers of the State  Bar; (3) the sc ope of a uthorized pra ctice of law activities has

changed during the relative short period of time since RPC 1-311 was promulgated

and these  chan ges in clude , but are no t limited  to, new statutory schemes

authorizing legal docu ment as sistants, unlaw ful detainer assistants, family law

court information centers, and family law court facilitators.  As to the latter

argument, it was observed that the terms and conditions of the new authorized

practice of law  activities  were  crafted by the legislature and Judicial Council after

RPC 1-311 bu t conta in no explicit prohibition on the performance of the activities

in association with an active member or law firm.

Mem bers opposed  to the c hange ra ised th e po int that th e orig in of RP C 1-3 11

revea ls that it is intended to circumscribe both “authorized” and “unauthorized”

practice of law  activities  when suc h activ ities are  perfo rmed  in ass ocia tion with an

active member of the State Bar.  Making the proposed change therefore would be

regarded as a critical policy change.  In addition, not making the change does not

foreclose recently authorized activities permitted by law as such activities could be

perform ed ou tside of a n association  with an a ctive me mbe r.
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Following discussion, the Commission considered a motion to add the word

“unauthorized” to subpa ragraph (B )(6).  The m otion was  defeated by a vote of 5

yes, 6 n o, and 0 absten tions.   

The Chair clarified that the final proposed amended rule language was before the

Commission and , hearing no  objec tion, de eme d the  ame nded rule  tenta tively

approved subject to future action taken to update, modify or delete the first

paragraph of the discussion section which sets forth case law defining the practice

of law.  Staff was directed to work with Mr. Mohr in preparing the rule for posting

on the State Bar website.

{Intended Hard Page Break}
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F. Consideration of Rule 3-600.  Organization as Client

The codrafters presented their June 26, 2003 memorandum providing an overview of

RPC 3-600 rule  ame ndm ent iss ues.  A s set forth in  the m emo randum, the potential

issues for consideration include: (1) the MR 1.13 amendments proposed by the ABA

Task Force on  Corp orate  Responsibility; and (2) interface issues between RPC 3-600

and the SEC ru les implem enting  sec. 3 07 o f the S arbanes-Oxley Act o f 2002.  The

Commission also considered drafting suggestions from Mr. Voogd in his memorandum

dated June 26, 2003.  The codrafters requested input on these issues and  com men ts

identifying any other potential issues.  Among the points raised during the discussion

were the following:

(1) Consideration sh ould be given to the application of the rule, or its concept, to class

action  representa tions. 

(2) The specific language of the rule should be the subject of a detailed close

comparison to MR 1.13 after the ABA House of Delegates acts on the corporate

responsibility proposals.

(3) Con sideration should be given to the State Bar’s efforts in response to AB 363

involving the application of the rule to public entities.

(4) The codrafters should offer a recommendation on mandatory v. permissive up-the-

ladder reporting.

(5) Provision for outside reporting must be discussed in conne ction with exceptions,

statutory o r otherw ise, to Bu s. & Pro f. Code  §606 8(e).

(6) Class action issues seem more pertinent to the conflicts rules.

Following discussio n, there was a gen eral conse nsus tha t the codrafte rs should o ffer

spec ific recommend ations on: (1) the  ABA c orporate res ponsibility propos als for MR

1.13; (2) Sarbanes-Oxley issues, if any; and (3) governmental entity issues, if any (not

limited to wh istleblo wer issues).  Mr. Lamport was added as a codrafter.  Ms. Karpman

volunteered to assist the drafting team.  Mr. Mohr was asked to prepare a side-by-side

ABA comparison of rule language .  Staff was asked to distribute the course book for

the State Bar’s 2003 Annual Ethics Symposium.
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G. Consideration of Proposed New Rule Regarding Good Faith Reliance on the

Advice of Counsel

The Commission considered a re commendation for a proposed new rule submitted by

Mr. Melc hior, in consultation with the Chair.  Mr. Melchior’s recommendation presented

the fo llowing  discu ssion  draft.

“Rule X-XXX. Good faith reliance on advice of counsel.

A member seek the advice of another attorney on any question which arises in the course of a
client engagement.  No discipline shall be imposed and no adverse action taken against the
member if his or her action is taken upon the advice of such other attorney, given after full and
adequate disclosure to such attorney of all facts [and circumstances[?]] relevant to the
consultation.

This Rule does not relieve the member of civil  liabili ty under otherwise established rules of law.

Comment: It is not the intent of this rule to allow a member a free pass for any conduct which
would clearly result in disciplinary or civil liability if there had been no such consultation; but it is
the purpose of this Rule to encourage members to seek confidential, privileged consultation
within the scope of a client engagement where a matter of professional difficulty appears.”

Mr. Melchior explained that th is prop osal o riginate d from  an APRL  discu ssion  with

Charles Kettlewell.  Fo llowing brief comments from remaining members present, it was

agreed that Mr. Melchior would w ork w ith Mr. S apiro  to furth er develop  the p roposal for

consideration by the Commission.


